Introduction
This overview analyzes the state and the underlying causes of the current breakdown of the rule of law in Sri Lanka. The information herein is drawn primarily (but not exclusively) from three sources: In Sri Lanka: Impunity, Criminal Justice and Human Rights, Basil Fernando describes the current situation in Sri Lanka as one of "abysmal lawlessness". Lawlessness of this sort differs from simple illegality or disregard for law, which to differing degrees can happen anywhere. Lawlessness is abysmal when law ceases to be a reference at all. What would 3 Available for download at http://www.ahrchk.net/pub/mainfile.php/slimpunity/. 4 Available for download at http://www.ibanet.org/Article/Detail.aspx?ArticleUid=7df2962f-7769-4faf-8e16-6371b408c174.
normally be crime ceases to be thought of as crime and lawlessness becomes routine. Of special relevance to the theme of the breakdown of the rule of law is that, under circumstances of abysmal lawlessness, the concept of legal redress -which is vital to the proper functioning of any legal system -has in fact been completely decoupled from whatever may be called law. In Sri Lanka, the primary cause of this decoupling has been the fundamental failure of the institutions responsible for the implementation of legal redress. Sri Lanka's justice and accountability institutions have been eroded to the point that they have become not simply dysfunctional but also sham institutions -institutions that are little more than hollow impressions that merely approximate some of the external characteristics of genuine, functional institutions. Sri Lanka does not lack for a constitution, a court system, and other formal mechanisms for legal redress; however, none of these institutions have much more depth or substance to them than a Hollywood film set. In other writing, Fernando has invoked the medical metaphor of the phantom limb to evocatively convey this chasm between appearance and reality with respect to the institutions of Sri Lanka's legal system:
A medical doctor who attended a presentation I made on the absence of institutions for administrations of justice and its impact on human rights suggested the term "phantom limb". In response to my speech, he said that the situation I described was known as the phantom limb syndrome. An amputee who has lost a limb continues to imagine that he has that limb and even feels pain in the limb. The problem of institutions for administration of justice is similar. Because certain institutions were formed at certain times in history, particularly colonial times, this has given rise to the feeling that these institutions still exist and function more or less as before. In this way they become phantom limbs.
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The numerous commissions of inquiry that have been appointed over the past several decades to address human rights concerns in Sri Lanka illustrate this phenomenon perfectly. The government of Sri Lanka needs to show a much greater commitment to achieving meaningful reconciliation. The ongoing persecution and disappearances of human rights activists, journalists and government opponents is truly terrifying. Unfortunately, previous internal commissions have done little to reveal the truth behind human rights abuses. It is doubtful that the President's 'Lessons Learned and Reconciliation Commission' will help Sri Lankans to work towards lasting peace and reconciliation.
14 With the commissions of inquiry example having set the scene, the remainder of this overview document discusses the overall rule of law situation in Sri Lanka in terms of six themes identified by Basil Fernando as lying at the heart of the current situation of abysmal lawlessness in Sri Lanka:
1. lost meaning of legality;
2. predominance of the security apparatus;
3. disappearance of truth through propaganda;
4. extraordinary concentration of power in the hands of the executive president;
5. destroyed public institutions;
6. zero status of citizens.
These themes provide a useful lens through which to gain an overview of the breakdown of the rule of law in Sri Lanka.
The Lost Meaning of Legality
Fernando describes the law in Sri Lanka today as an "exercise in futility". He traces this problem back to the 1978 Constitution, which, according to him, "destroyed constitutional When there is a loss of meaning in legality, terms such as "judge", "lawyer", "state counsel" and "police officer" are superficially used as in the past; however, their inner meanings are substantially changed. Those who bear such titles no longer have similar authority, power and responsibility as their counterparts had before, when law still had meaning as an organizing principle.
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While such individuals hold the same nominal office, the manner in which they discharge their official duties has changed. They no longer carry out their duties in conformity with the rule of law. For instance, under standard criminal procedure there is normally an obligation to investigate all crimes. In Sri Lanka, however, such investigations are carried out selectively.
This unofficial expansion of investigative discretion has in turn made possible the nowcommonplace tactic of harassing an enemy or political opponent by causing completely bogus criminal inquiries to be launched. The criminal investigation process has been co-opted from a mode of maintaining law and order to a tool through which not only to withhold protection from citizens but also to actively intimidate and victimize them. For example, when 133 well-known Sri Lankans signed a letter condemning death threats against a civil society activist, the Criminal Investigation Division selectively carried out an investigation not of the death threats but of the propriety of the signatories' actions.
The ineffectiveness of public institutions to maintain law and order has allowed underground elements to take over the functions of 'law enforcement'. More and more actors, both private and institutional, turn to criminal elements to achieve their ends. This is reflected in the "government policy to abduct and kill… [individuals] to be eliminated for political advantage. The method of killing is, like the collecting of debts, now cheaper, quicker and less risky than going through the courts". 16 As legal redress becomes more the exception than the rule, the meaning of legality becomes corrupted further and further. 15 Fernando, Sri Lanka: Impunity, p 22 16 Fernando, Sri Lanka: Impunity, 23.
The Predominance of the Security Apparatus
Beginning with the insurgencies in Sri Lanka in 1971, and continuing through the conflict with the LTTE, the country's security apparatus has emerged as a very powerful actor. This status is not expected to diminish despite the declared end of the conflict a year ago. Many of the 'emergency' measures introduced during the course of the conflict have not been repealed.
The targets of the security apparatus are ordinary citizens with a special focus on trade unionists, journalists, members of civil society organizations, officials and activists in opposition political parties, and people participating in acts of protest. All aspects of Sri
Lankan life have now come under surveillance. It is particularly keen to exert control over the electoral process, and does so by targeting the grassroots activities of opposition parties and even ruling party members when internal competition arises.
Legislative measures such as the Prevention of Terrorism Act (PTA) have given the security apparatus much of the power it now holds. However, it is important to note that the security apparatus is by no means constrained by the legal limits of its statutorily conferred authority.
With the loss of the meaning of legality there is nothing to prevent it from continuing to do so. A culture has arisen where any calls for accountability are denounced as anti-patriotic and akin to treason, sabotage, or aiding and abetting terrorism.
Accordingly, extrajudicial disappearances, torture, and killings are commonplace and, in the name of counter-terrorism through total war, atrocities against both civilians and surrendered LTTE fighters were equally commonplace in the final months of the war. In many cases, these allegations were corroborated by forensic evidence. The considerable number of clearly established cases of torture by TID and other security forces, together with various efforts by TID to hide evidence and to obstruct the investigations of the Special Rapporteur, leads him to the conclusion that torture has become a routine practice in the context of counter-terrorism operations, both by the police and the armed forces…. 71. Methods of torture reported included beating with various weapons, beating on the soles of the feet (falaqa), blows to the ears (telephono), positional abuse when handcuffed or bound, suspension in various positions, including strappado, "butchery", "reversed butchery" and "parrot's perch" (or dharma chakara), burning with metal objects and cigarettes, asphyxiation with plastic bags with chilli pepper or gasoline, and various forms of genital torture. This array of torture finds its fullest manifestation at the TID detention facility in Boosa. The Special Rapporteur is also shocked by the brutality of some of the torture measures applied to persons suspected of being LTTE members, such as burnings with soldering irons and suspension by the thumbs. The latter method was allegedly applied by the army."; (4) Technical Note prepared by the Special Rapporteur on extrajudicial, summary or arbitrary executions, Mr. Philip Alston, in relation to the authenticity of the "Channel 4 videotape", January 2010, available for download at http://www2.ohchr.org/english/issues/executions/index.htm -"On 25 August 2009, a United Kingdom television station released video footage which appears to show the summary execution of Tamils by Sri Lankan soldiers. A group named Journalists for Democracy in Sri Lanka claimed that the killings had been filmed in January 2009 by a Sri Lankan soldier with a mobile phone. This was at a time when the international media did not have access to the conflict zone. Since the video's release, the Government of Sri Lanka has claimed that the video is a fake. Over the past four months, I have been engaged in a series of communications with the Government about this video, in which I requested it to conduct an independent investigation. While the Government initially refused to do so, on 7 September 2009, it issued a response stating that it had commissioned four separate investigations, and that they 'have now scientifically established beyond any doubt that this video is a fake'. At the time, I expressed concern about the objectivity of the investigations, in part because two of the "independent experts" worked for the Sri Lankan armed forces. Some of the reports seemed more impressionistic than scientific, and I have never been provided the full version of the reports. I decided that it was incumbent upon me to commission independent and impartial evaluations of the videotape. I retained three experts: in forensic pathology …, forensic video analysis …, and firearm evidence ….. Together, the reports by these experts strongly suggest that the video is authentic….While there are some unexplained elements in the video, there are strong indications of its authenticity. In addition, most of the arguments relied upon by the Government of Sri Lanka to impugn the video have been shown to be flawed. In light of these conclusions, and of the persistent flow of other allegations concerning alleged extrajudicial executions committed by both sides during the closing phases of the war against the LTTE, I call for an independent inquiry to be established to carry out an impartial investigation into war crimes and other grave violations of international humanitarian and human rights law allegedly committed in Sri Lanka." camps accused of being members of the LTTE. 18 They have not been formally charged, nor have they been allowed legal representation or access to any procedure to review the legality of their detention. Allegations of mistreatment also abound, but no humanitarian agenciesnot even the International Committee of the Red Cross -have been allowed access to the detainees, a flagrant violation of international law.
The Disappearance of Truth through Propaganda
Years of conflict have exerted a calamitous effect on the propagation of truth in Sri Lanka.
Equal in strategic importance to territorial struggle during the conflict was the struggle for control over information. The military and the LTTE both vied to cast their polarized propagandistic perspectives as the single version of the truth.
The state has learned to excel at creating and controlling a single, official version of the truth.
Society, for its part, has largely accepted the state's self-anointed role as arbiter of truth and falsehood. As Fernando observes, "those who run the media also usually comply with 18 Human Rights Watch, Legal Limbo -The Uncertain Fate of Detained LTTE Suspects in Sri Lanka, 2 February 2010 -" The Sri Lankan government is currently detaining at least 11,000 people, including more than 550 children, in so-called "rehabilitation centers." These individuals, said to be associated with the separatist Liberation Tigers of Tamil Eelam (LTTE), were among the almost 300,000 displaced persons confined in detention camps in the final months of the armed conflict with the LTTE. The government has routinely violated the detainees' fundamental human rights, including the right to be informed of specific reasons for arrest, the right to challenge the lawfulness of the detention before an independent judicial authority, and the right of access to legal counsel and family members. The authorities' consistent failure to inform families of the basis for the detainees' arrest and their whereabouts raises serious concerns that some detainees may have been victims of torture and ill-treatment, which are more likely to take place where due process of law is lacking and which have long been serious problems in Sri Lanka. Given the lack of information about some detainees, there is also a risk that some may have been "disappeared. At least 14 media workers have been murdered since the beginning of 2006, with many others receiving death threats and suffering physically assaults or vandalised properties. In many cases journalists are forced to flee the country. The state has also proven adept at using institutional channels to subvert press freedom. The legal profession has been similarly conditioned. On 28 January 2009, Amitha Arayatne, who had acted in several prominent human rights cases, received death threats from police officers. Two days later, his house was burned. Such incidents have been effective at reducing the number of lawyers willing to take on human rights cases. In March 2009, the lawyer representing Sunil Shantha, who was accusing the police of torture, suddenly withdrew from the case on account of threats from police.
As a result of these dynamics, there is a general level of societal disinterest in truth itself.
When the truth is so cynically manipulated, Fernando explains, "people cease expecting to know the truth of anything." As a result, government spokespeople automatically deny any allegations of human rights violations, knowing that no one will come forward to speak what they know due to fear or a sense of sheer futility.
The Concentration of Power in the Hands of the President
Fernando attributes the current breakdown of the rule of law in Sri Lanka in part to the high concentration of power conferred upon the executive president under the 1978 Constitution.
Under that document, the president gained:
• absolute immunity from lawsuits of any kind;
• all the powers of cabinet, including control over the civil service;
• the power to appoint or dismiss the prime minister at will; and
• the ability to dissolve parliament a year after its election.
According to Fernando, the underlying principle of such a heavy concentration of power in the hands of the presidency is rooted in the belief that such a system is the only effective way to govern the country. However, with all the checks and balances on executive presidential power removed, this system has also exposed the office of president to abuses of power. The The key to any successfully functioning judiciary is judicial independence. However, the judiciary in Sri Lanka cannot be said any longer to enjoy judicial independence. This is a change that has occurred over the past decade or so. As Pinto-Jayawardena comments, Most importantly, despite the terror of the [nineteen] eighties, there were the courts….
The point is that the judiciary (largely as a whole) kept their integrity intact during that period. A constituency of public opinion recognised the core importance of constitutional institutions in general and an independent judiciary in particular. This faith was kept alive and enabled judges to stand up against aggressive political authority, sometimes in the most dangerous of moments. Institutions which are set up to act as checks upon state action lack proper insulation from political interference. The section above has already described how the Constitutional Council, designed to inject a measure of impartiality in the heavily politicized appointments process, was undermined by the executive. Various elements of the state security apparatus are not properly insulated from institutions that are ostensibly designed to investigate and address complaints against them. For example, the unit responsible for investigating allegations of torture against police is composed of police officers who are often transferred in and out of the unit. They are effectively assigned to investigate their own colleagues.
Under such circumstances, it is impossible to expect fully independent and impartial investigations. The result, unsurprisingly, has been a near-complete failure to follow up allegations of torture against the police.
The lack of resources is the second major problem that severely compromises the capacity of public institutions, including the courts, to fulfil their roles. Due to lack of resources, public institutions are understaffed. Their personnel lack the proper training for their posts. This only adds to the Sisyphean challenge of resurrecting these institutions from their already dysfunctional state.
The Zero Status of Citizens
As the performance of the country's public institutions has fallen towards zero, so in effect has the status of its citizens. Where there are no effective public institutions there can be no meaningful individual rights. The rights that citizens enjoy under the statute books have no actual relevance because there is no effective mechanism to guarantee them. As the nation's public institutions have vanished, so has any conception of Sri Lankans' individual rights.
Perhaps the starkest example of this zero status can be seen in the detention camps. At the height of the situation, hundreds of thousands of internally displaced persons were detained.
The operation of these camps contravened a number of obligations within international human rights law and humanitarian law. 30 The situation highlighted the current reality in Sri Lanka -that its citizens are subject not to the rule of law, but to the naked political power of the ruling government.
Although the detention camps provided a dramatic illustration, it is important to reiterate that it is not just internally displaced persons in Sri Lanka that have zero status. All citizens right up to the members of the privileged elite have a zero status. For these individuals, even their relative wealth and power cannot afford them access to public institutions that have been destroyed. The rule of law has vanished with respect to all Sri Lankans. Fernando chronicles how, from time to time, members of the ruling class are surprised to learn that their position in the hierarchy does not make them invulnerable to (legally) arbitrary treatment. Often -as in the case of the prosecution for sedition of General Fonseka -these individuals were themselves active in the repressive state structure before the system turned against them.
Summary
In broad strokes, the collapse of the rule of law in Sri Lanka can be reduced to the following. enterprise -effected by years of government propaganda, manipulation and outright intimidation of the media -alongside a climate of fear, there is little organized pressure on the government to address the situation. In all of this, the breakdown of the institutional rule of law feeds into and feeds from the mindsets of both the persons who staff public institutions and, increasingly, Sri Lankan society more generally.
